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(a) Been determined eligible for par-
ticipation; and

(b) Started receiving employment,
training or services (except post-termi-
nation services) funded under the Act,
within 45 days of such determination.

Poverty Level— means the annual in-
come level at or below which families
are considered to live in poverty, as an-
nually determined by the Department
of Health and Human Services.

Program Income— means net income
earned from grant or agreement sup-
ported activities. Such earnings in-
clude but are not limited to: income
from service fees, sale of commodities,
usage or rental fees, and royalities on
patents or copyrights.

Program year— means that 12-month
period of time during which job train-
ing activities and services and provided
to participants.

Public Assistance— means Federal,
State, tribal, or local government cash
payments for which eligibility is deter-
mined by a need or income test.

Secretary— means the Secretary of
Labor.

Similarly Employed— means that sta-
tus of a person who is working for the
same employer as the JTPA partici-
pant, is doing the same type of work,
and is similarly classified with respect
to employment status (e.g., full-time,
permanent, or temporary).

State— means the several States, the
District of Columbia, the Common-
wealth of Puerto Rico, the Virgin Is-
lands, Guam, the Northern Marianas
Islands, American Samoa, and the
Trust Territory of the Pacific Islands.

State Employment Security Agency
(SESA)— means the State agency which
exercises control over the Unemploy-
ment Insurance Service and the Em-
ployment Service.

Subgrantee— means any person, cor-
poration, partnership, public agency,
or other entity, excluding private for
profits concerns, which enters into a
grant with the Native American Grant-
ee.

Underemployed Persons—means:

(a) Persons who are working part-
time but seeking full-time work; or

(b) Persons who are working full-
time but whose current annualized
wage rate (for a family of one), or
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whose family’s current annualized in-
come, is not in excess of:

(1) The poverty level, or

(2) 70 percent of the lower living
standard income level.

Unemployed Persons—means individ-
uals who are without jobs and who
want and are available for work. The
determination of whether individuals
are without jobs shall be made in ac-
cordance with the criteria used by the
Bureau of Labor Statistics of the De-
partment of Labor in defining individ-
uals as unemployed.

Subpart B—Designation Proce-
dures for Native American
Grantees

§632.10 Eligibility requirements for
designation as a Native American
grantee.

(a) All funds specifically identified in
the Act as reserved for the benefit of
Indian and Native American partici-
pants shall be disbursed by the Depart-
ment only to Native American grant-
ees designated pursuant to this sub-
part. Except for FY 1984, designation
will be for a period of two years.

(b) To be designated as a Native
American grantee, an applicant must
have:

(1) A governing body;

(2) For new grantees, an Indian or
Native American population within its
designated service area of at least 1,000
persons;

(3) The capability to administer an
Indian and Native American employ-
ment and training program. For pur-
poses of this paragraph, ‘“‘capability to
administer’” means that the applicant
can demonstrate that it possesses, or
can acquire the managerial, technical,
or administrative staff with the ability
to properly administer government
funds, develop employment and train-
ing opportunities, evaluate program
performance and comply with the pro-
visions of the Act and the regulations.
In judging the applicant’s request for
designation, consideration shall be
given to factors such as:

(i) Previous experience in operating
an effective employment and training
program serving Indians or Native
Americans;
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(ii) The number and kind of activities
of similar magnitude and complexity
that the applicant has successfully
completed;

(iii) Information from other Federal
agencies regarding program perform-
ance or financial and management ca-
pability.

() The Department will not des-
ignate an organization in cases where
it is established that:

(1) The agency’s efforts to recover
debts (for which three demand letters
have been sent) established by final
agency action have been unsuccessful,
or

(2) Fraud or criminal activity has
been proven to exist within the organi-
zation, or

(3) The amount under the funding
formulas will not total at least $120,000
in all JTPA funds for the first year of
the two-year designation period. In the
event that this amount cannot be de-
termined at the time of the Depart-
ment’s decision on the request for des-
ignation, the amount shall be esti-
mated in part by reference to the fund-
ing levels for Native American pro-
grams for the prior fiscal or program
year. An applicant for designation
shall be designated notwithstanding
the limitation in this paragraph of this
subsection if it demonstrates that:

(i) It has or expects to receive a com-
bined total of $120,000 in funds or serv-
ices for the first year of the 2-year des-
ignation period from JTPA and other
human resource development pro-
grams, including but not limited to
those providing for employment, edu-
cation, vocational education, health,
social or similar services; or

(ii) It is recognized and directly fund-
ed by Federal agencies, such as the In-
dian-serving agencies within the De-
partments of the Interior, Health and
Human Services or Education as the
primary service delivery organization
for the provision of human resource de-
velopment services to Indians or Na-
tive Americans within the organiza-
tion’s customary service area. This
provision shall be interpreted consist-
ent with the Federal policy established
in Pub. L. 96-638, the Indian Self-Deter-
mination Act; or

(iii) It has demonstrated successful
operation of an employment and train-
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ing program at a level below $120,000
within the previous two years. For this
purpose, success is the ability to ade-
quately meet planned goals and stay
within the grant’s cost limits.

(4) For a consortium to be des-
ignated, it must submit the consortium
agreement which meets the require-
ments of this subpart.

(d) Types of eligible Native American
grantees:

(1) Indian tribe, band or group. The De-
partment shall designate as a Native
American grantee an Indian tribe, band
or group which meets the requirements
in paragraphs (b) and (c) of this sec-
tion.

(2) Alaskan Native entity. The Depart-
ment shall designate as a Native Amer-
ican grantee an Alaskan Native entity
as defined in the Alaskan Native
Claims Settlement Act which meets
the requirements in paragraphs (b) and
(c) of this section.

(3) Hawaiian Native grantee. The De-
partment may designate as a Native
American grantee any private non-
profit organization or public agency
representative of the Native Hawaliian
community which meets the require-
ments in paragraphs (b) and (c) of this
section and which the Department de-
termines will best meet the needs of
Native Hawaiians.

(4) Public or private agencies. The De-
partment may designate as a section
401 grantee a private nonprofit organi-
zation or public agency which meets
the requirements in paragraphs (b) and
(c) of this section to serve areas where
there are significant numbers of Indi-
ans or Native Americans, but where
there are no Indian tribes, bands or
groups, Alaskan Native entities or Ha-
waiian sponsors or consortia of such
sponsors eligible for designation.

(5) Consortium grantees. The Depart-
ment may designate as a Native Amer-
ican grantee a consortium of any of the
types of grantees described in para-
graphs (c), (1), (2), (3), and (4) of this
section which may or may not be inde-
pendently eligible. All such consortia
shall meet the following requirements,
in addition to the requirements in
paragraphs (b) and (c) of this section:

(i) All the members shall be in geo-
graphic proximity to one another. A
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consortium may operate in more than
one State.

(i) An administrative unit shall be
designated for operating the program,
which may be a member of the consor-
tium or an agency formed by the mem-
bers. The administrative unit shall be
delegated all powers necessary to ad-
minister the program effectively, in-
cluding the power to enter into con-
tracts and subgrants and other nec-
essary agreements, to receive and ex-
pend funds, to employ personnel, to or-
ganize and train staff, to develop proce-
dures for program planning, to monitor
financial and program performance,
and to modify the grant agreement
through agreement with the Secretary.
The right of reallocating funds within
the consortium area shall be reserved
to the consortium’s members.

(iii) The consortium shall be the Na-
tive American grantee. The consortium
agreement shall be signed by an offi-
cial or officials of each member of the
consortium authorized to enter into a
binding consortium and shall specify
that each member shall be liable joint-
ly or separately for claims established
against the grantee. Additional stand-
ardized requirements for consortium
agreements will be communicated to
grantees under separate order.

(e) In the situation where the Depart-
ment does not designate Indian tribes,
bands or groups or Alaska Native
groups to serve such groups, the De-
partment shall, to the maximum ex-
tent feasible, enter into arrangements
for the provision of services to such
groups with other types of section 401
grantees which meet with the approval
of the Indian tribes, bands, groups or
Alaska Native groups to be served (sec-
tion 401(d)). In such cases, the Depart-
ment shall consult with the governing
body of such Indian tribes, bands,
groups or Alaska Native groups prior
to the designation of a Native Amer-
ican grantee.

(f) In designating Native American
grantees to serve groups other than
those in paragraph (e) of this section,
such as nonreservation Indians and Na-
tive Hawaiians, the Department shall,
whenever feasible, designate grantees
which are directly controlled by Indian
or Native American people. Where it is
not feasible to designate such types of
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grantees, DINAP shall consult with In-
dian or Native American-controlled or-
ganizations in the area with respect to
the designation of a Native American
grantee. Where a private nonprofit or-
ganization is designated, DINAP shall
require any such grantees not directly
controlled by Indian or Native Amer-
ican people to establish a Native Amer-
ican Employment and Training Plan-
ning Council and to implement an In-
dian preference policy with respect to
hiring of staff and contracting for serv-
ices with regard to all funds provided
pursuant to this part (sec. 7(b) of the
Indian Self-Determination and Edu-
cation Assistance Act).

§632.11 Designation of Native Amer-
ican grantees.

(@) When designations are required
and the potential grantee is not under
a Master Plan agreement, an applicant
for designation as a Native American
grantee shall submit a notice of intent
to apply for funds. Such notices of in-
tent shall be postmarked by January 1
and be submitted to the Division of In-
dian and Native American Programs
(DINAP), Employment and Training
Administration, U.S. Department of
Labor, 601 D Street NW., Washington,
DC. 20213. Notices of intent may also be
delivered to that office in person not
later than the close of business on Jan-
uary 2 or the first business day of the
designation year. Such notices of in-
tent to apply shall be submitted on
Standard Form 424 as a preapplication
for Federal assistance. For applicants
not under an active Master Plan agree-
ment or the Master Plan agreement is
due to expire during the year of des-

ignation, the following information
shall be included in the notice of in-
tent:

(1) Evidence that the applicant meets
the requirements for a Native Amer-
ican grantee contained in §632.10.

(2) A description of the geographic
area or areas which the applicant pro-
poses to serve, together with the In-
dian and Native American population
in such areas, to the extent known. The
description must include a list of
States (if more than one), in alphabet-
ical order, and under each State, a list
of counties in alphabetical order, fol-
lowed by a list of tribes, bands or
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